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J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that Md. Maslem Ali along with 16 (sixteen) 

other persons lodged an ejahar before the Officer-in-charge, Tihu P.S. on 21.04.15 

alleging inter-alia that they are the beneficiary of ‘Indira Awas Yojona’ under Tihu 

Development Block for the year 2014-15 and their money was deposited in their 

respective Bank Accounts at Union Co-operative Bank Ltd., Tihu Branch through 

RTGS by ‘Zila Gramin Vikash Abhikaran’ amounting to Rs. 18750.00 (rupees 

eighteen thousand seven hundred fifty) and after facing many problems from the 

bank personnel’s  they withdrew their  money in 2-3 installments with which they 



 

 
 

made the foundation of their houses.  For the rest of the work again money was 

deposited in their respective accounts in the first week of February amounting Rs. 

45176.00 (forty five thousand one hundred seventy six) but the said money was 

misappropriated by the Branch Manager Sanjeev Kr. Sarma and Accountant Kulen 

Das, after which they absconded.  Now, the informants are homeless as they 

brought down their old houses to construct new houses in their place. The 

Managing Director of ‘Union Co-operative Bank Ltd.’ Assam region also told the 

informants that they will not give them the money.   

2.  On receipt of the ejahar, Tihu P.S. Case No. 32/15 U/s 406/409 I.P.C. 

was registered and investigated into. On perusal of the case record it is found that 

the I/O of the case has filed the charge sheet U/s. 406/409 IPC against the 

accused persons and accordingly my predecessor in office had framed charges U/s. 

406/409 IPC. 

3.  On appearance before the court, necessary copies were furnished to 

the accused persons and on being explained the particulars of offence U/s 406/409 

IPC, the accused persons pleaded not guilty and claimed to be tried.  

4.  In support of its case, prosecution side examined 6 (six) witnesses. The 

accused persons were examined U/s 313 Cr.P.C. wherein they took the plea of 

denial. Defence has examined no witness.   

5.  I have heard arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully.                                                       

 

POINTS FOR DETERMINATION ARE: 

6.  (i) Whether the accused persons, being the employee of the Union Co-

operative Bank Ltd., on or about 21.04.15 entrusted with Rs. 45176/- (Rupees forty 

five thousand one hundred and seventy six only) of each of the 17 (seventeen) 

numbers of beneficiaries of the scheme of “Indira Awas Yojona” and in the capacity 

as a banker, in furtherance of their common intention, committed breach of trust in 

respect of the said amount of money so entrusted and thereby committed an 

offence punishable u/s 409/34 IPC?  

(ii) Whether the accused persons, on the same date, time and and place 

above, were entrusted with with an amount of Rs. 45,176 and they, in furtherance 

of their common intention, converted the same to the same use and thereby 

committed thereby committed an offence punishable u/s 406/34 IPC?  

 



 

 
 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me describe the 

evidence in brief. P.W.1, Md. Abdul Kader, has stated in his evidence that he knows 

the informants and both the accused persons.  The money of Indira Awas Yojona 

was deposited in the bank accounts of the beneficiaries at Union Co-operative Bank 

Ltd, Tihu Branch. The beneficiaries withdrew their first installment of Rs. 18750.00 

(rupees eighteen thousand seven hundred fifty) from their bank accounts.  But, the 

bank personnel did not give them the second installment due which amounted to 

Rs. 45000.00 (rupees forty five thousand). Those beneficiaries, who did not get 

their money of second installment, lodged an ejahar against the bank authority at 

Tihu P.S.  With regard to that case, police seized a bank passbook of Union Co-

operative Bank Ltd, Tihu Branch which belong to Hajarat Ali and PW 1 signed on 

the seizure list.  PW 1 has seen the Bank pass book of Hajarat Ali at Court. Ext-1 is 

the seizure list and Ext 1(1) is my signature.  In his cross-examination, he has 

stated that he does not remember the date of seizing the bank pass book.  Police 

seized the pass book from the house of Hajarat Ali. PW 1 does not know the 

amount of money mentioned on that passbook.  The thumb impression on the 

seizure list is not of PW 1. PW 1 has not told anything before police regarding the 

incident.  It is not a fact that PW 1 does not know anything about the incident. 

8. P.W.2, Sri Tarini Barman, has stated in his evidence that on 21.04.05 

he along with other informants lodged the ejahar against both the accused 

persons.  He knows the accused persons.  PW 2 was entitled to a house under 

Indira Awas Yojona and the money of the house was deposited in his bank account 

at Union Co-operative Bank Ltd. P.W.2 got Rs. 18000.00 (rupees eighteen 

thousand) as first installment for his home. But he did not get the money of second 

installment. The money deposited in his account as second installment amounts to 

Rs. 45000.00 (rupees five eight thousand).  When P.W.2 went to the bank to 

withdraw the money, the bank authority did not give him the money.  Then PW 2 

along with other informants went to B.D.O and B.D.O advised them to lodge an 

ejahar and asked them to put their thumb impression on a paper.  Police seized the 

bank passbooks of Kuddus Ali and Mased Ali in front of PW 2. Police also seized the 

bank passbook of PW 2 and he saw his passbook in Court on the day of his 

deposition. M.R. Ext.A is the passbook of the bank account of PW 2 at Union Co-

operative Bank, Tihu Branch, bearing account number VUCB 016000005818.  

Accused Kulen Das was the accountant and accused Sanjeev Sarma was the 



 

 
 

Branch Manager of Union Co-operative Bank Ltd., Tihu Branch at the time of the 

incident.  PW 2 has not got his remaining amount except Rs. 18000.00 (rupees 

eighteen thousand).  In his cross-examination, he has stated that he does not 

remember the date on which money was deposited in his account. P.W.2 does not 

remember the date on which he went to bank to withdraw money.  It is not a fact 

that PW 2 did not go to the bank to withdraw money.  It is not a fact that PW 2 

falsely deposed that the bank manager did not give them the money.   

9. P.W.3, Sri Golak Das, has stated in his evidence that he is one of the 

informants.  He knows both the accused persons. They are the employees of Union 

Co-operative Bank. PW 3 has stated that a house was allotted to him under the 

Indira Awas Yojona, for the year 2014-15 for which Rs. 75000.00 (rupees seventy 

five thousand) was deposited in installments in the bank account of PW 3, being a 

beneficiary under the scheme. PW 3 received an amount of Rs. 18750.00 (rupees 

eighteen thousand seven hundred fifty) in his account under the scheme as first 

installment with which he laid the foundation of his house. Thereafter, another 

amount of Rs. 45000.00 (rupees forty five thousand) was deposited in the bank 

account (Union Co-operative Bank, Tihu Branch) of PW 3. When P.W.3 went to the 

bank, the bank authorities told him that the money was not deposited in his 

account but the block officer told him that the money was deposited.  Again when 

P.W.3 went to bank, the bank authority told him that the money was deposited.  

The bank authority gave PW 3 only Rs. 17000.00 (rupees seventeen thousand) out 

of Rs. 45000.00 (rupees forty five thousand) and that too in two installments.  

P.W.3 went to bank for several days but the bank did not give him the remaining 

amount of Rs. 28000.00 (rupees twenty eight thousand) out of Rs. 45,000.  The 

house of PW 3 is still under construction.  Later PW 3 and other informants lodged 

the ejahar.  Ext.1 is the ejahar and Ext.1(1) is the signature of PW 3.  Police seized 

the bank pass book of Mansur Ali in-front of PW 3 and he signed on the seizure list.  

Ext.3 is the seizure list and Ext.3(1) is the signature of PW 3.  Police also seized the 

PW’s bank pass book of Union Co-operative Bank, Tihu Branch and M.R. Ext.B is 

the same. 

10. In his cross-examination, PW 3 has stated that the FIR was lodged on 

21-4-15 but he does not know who wrote the FIR. PW 3 also stated that he last 

withdrew Rs. 7000 from bank and after the case was lodged he could not withdraw 

any more money. P.W.3 went to bank for 12-14 days between 02.04.15 to 

21.04.15.  It is not a fact that between 02.04.15 to 21.04.15 PW 3 did not go to 



 

 
 

bank.  PW 3 still has Rs. 28731.00 (rupees twenty eight thousand seven hundred 

thirty one) in his account.  It is not a fact that PW 3 has not stated before police 

that Rs. 75000.00 (rupees seventy five thousand) was given to PW 3 as beneficiary 

from with which he laid foundation of his house and a photo of his house was 

submitted to block office.  Police took the signature of PW 3 when they seized his 

passbook.  It is not a fact that bank did not give the money to PW 3 as he was not 

entitled to it.   

11. P.W.4, Sri Dhiren Barman, has stated in his evidence that he is one of 

the informants.  He knows both the accused persons. They work at Union Co-

operative Bank, Tihu Branch.  As a beneficiary this witness got a house under 

Indira Awas Yojona in the year 2015 and as a result, the beneficiaries got Rs. 

75000.00 (rupees seventy five thousand) to make their houses.  To get that money 

PW 4 opened an account at Union Co-operative Bank, Tihu Branch and as first 

installment Rs. 18000.00 (rupees eighteen thousand) was deposited in his account.  

PW 4 went to bank for several days to withdraw that money but the bank officials 

did not give him the money.  At first the bank authority told him that money was 

not deposited in his account and later they told that bank has no money.  Later on, 

PW 4 along with other beneficiaries lodged the ejahar.  Ext.2 is the ejahar and 

Ext.2(2) is the signature of PW 4.  Police seized the bank passbook of Chanik Haloi 

in-front of PW 4 and PW 4 signed on the seizure list.  Ext.4 is the seizure list and 

Ext.4(1) is the signature of PW 4. Police seized PW 4’s bank passbook of Union Co-

operative Bank, Tihu and he singed on the seizure list.  Ext.5 is the seizure list and 

Ext.5(1) is the signature of PW 4. M.R. Ext.C is the bank passbook of PW 4 at 

Union Co-operative Bank.  In his cross-examination, PW 4 has stated that he does 

not know who wrote the ejahar. P.W.4 does not the date on which money was 

deposited in his account.  It is not a fact that PW 4 did not go to bank even once to 

withdraw money before 21.04.15. PW 4 still has Rs. 18000.00 (rupees eighteen 

thousand) in his account.  It is not a fact that bank did not give money to PW 4 as 

he did not go to bank.   

12. P.W.5, Sri Kalicharan Seal, has stated in his evidence that he does not 

know the informant.  He knows the accused persons. PW 5 deposed that some 

amount of money was deposited in his account being a beneficiary under Indira 

Awas Yojona.  Whenever PW 5 along with other beneficiaries went to the bank to 

withdraw the amount, the bank officials i.e. the accused persons used to say that 

the manager was either on leave or had gone to bring money. PW 5 along with 



 

 
 

other beneficiaries used to wait till 2.30 PM for the bank manager to return but in 

vain. They visited the bank several times but it was of no use.  P.W.5 got Rs. 

63926.00 (rupees sixty three thousand nine hundred twenty six) under the scheme.  

P.W.5 had withdrawn Rs. 43000.00 (rupees forty three thousand) but he did not 

get the remaining Rs. 20000.00 (rupees twenty thousand).  They went to the 

B.D.O seeking help.  Then the B.D.O asked them to sign on a paper but they don’t 

know on what paper they had signed. Later, police called them to police station 

along with their bank passbook.  Police seized those passbooks.  Ext.2 is the ejahar 

and Ext.2(3) is the signature of PW 5, Ext.6 is the seizure list and Ext.6(1) is the 

signature of PW 5, Ext.5 is the seizure list and Ext.5(2) is the signature of PW 5, 

M.R. Ext.C is the bank passbook of Dhiren Barman and M.R. Ext.D is the bank 

passbook of PW 5.  In his cross-examination, PW 5 has stated that they signed on 

the paper given by B.D.O without knowing the contents of that as B.D.O did not 

read out the content to them. P.W.5 has not stated before police his account 

number.  P.W.5 does not remember the date on which he withdrew the amount of 

25000.00 (rupees twenty five thousand).  PW 5 has stated that an amount of Rs. 

20731 (rupees twenty thousand seven hundred thirty one) is still left in his 

account. It is not a fact that P.W.5 had not gone to bank to withdraw the amount.  

P.W.5 has not stated before police the account number of Dhiren Barman.   

13. P.W.6, Jugananda Boro, has stated in his evidence that on 21.04.15, he 

was not at Tihu P.S.  On 26.10.16, since the then O/C got transferred, the case 

was assigned to P.W.6 for investigation. P.W.6 checked the case diary and came to 

know that Rs. 18750.00 (rupees eighteen thousand seven hundred fifty) was 

deposited in the account of the beneficieries under the Indira Awas Yojana and in 

second installment Rs. 45176 (rupees forty five thousand one hundred seventy six). 

P.W.6 got a report of then bank manager that there is still 28 lakh 22 thousand two 

hundred and 88 rupees lying in the main account.  P.W.6 then took the statement 

of bank manager and came to know that money was deposited in the main account 

for the informants/beneficiaries along with other 110 beneficiaries.  Then P.W.6 

came to know that the previous bank manager misappropriated the said amount of 

Rs. 28,22,288.82 (twenty eight lakh twenty two thousand two hundred eighty eight 

rupees eighty two paisa). Then P.W.6 submitted the Charge sheet u/s. 406 and 409 

IPC against the accused persons.  Ext.7 is the sketch map, Ext.7(1) is the signature 

of P.W.6, Ext.8 is the charge sheet, Ext.8(1) is the signature of P.W.6, Ext.3 is 

seizure list, Ext.3(2) is the signature of Ranjan Das, Ext.6 is seizure list, Ext.6(2) is 



 

 
 

the signature of Ranjan Das, Ext.4 is seizure list, Ext.4(2) is the signature of Ranjan 

Das, Ext.5 is seizure list, Ext.5(2) is the signature of Ranjan Das, Ext.1 is seizure list 

and Ext.1(2) is the signature of Ranjan Das.  In his cross-examination, PW 6 has 

stated that no date is mentioned on the sketch map. It is not a fact that P.W.6 has 

not properly drawn the sketch map depicting the exact place of occurrence.  It is 

not a fact that since P.W.6 was at Tihu P.S when FIR was lodged, he does not 

know much about the case and drew the sketch map out of imagination. P.W.2 has 

not stated before police that the beneficiaries went to B.D.O regarding their 

complaint and B.D.O asked them to sign on a blank paper and later B.D.O lodged 

the FIR.  It is not a fact that P.W.6 has deposed falsely.   

14. On perusal of the evidence on record it is observed that the informants 

were the beneficiaries under the Indira Awas Yojna for the year 2014-2015. 

Accordingly each of the informant was supposed to get an amount of Rs. 75,000 

under the scheme for the construction of their house. The said amount was given 

to the informants in installments in the respective bank accounts at Union Co-

operative Bank, Tihu Branch. So the main issue which led to the filing of FIR is that 

the informants withdrew some amount from their respective account which they 

received under the scheme in installments but the remaining amount could not be 

withdrawn as the bank officials did not give them by making excuses that the bank 

has no money or that the manager is on leave. After the ejahar has been lodged, 

police investigated the matter and submitted charge-sheet u/s 406/409 IPC against 

the accused persons namely Sanjeev Sarma, then Bank Manager of Union Co-

operative Bank, Tihu Branch and Kulen Das, then Accountant of the same bank. 

 

SECTION 405 IPC : Criminal breach of trust.—Whoever, being in any manner 

entrusted with property, or with any dominion over property-  

(a) dishonestly misappropriates or converts to his own use that property, or 

(b) dishonestly uses or disposes of that property in violation of any direction of law 

prescribing the mode in which such trust is to be discharged, or 

(c) of any legal contract, express or implied, which he has made touching the 

discharge of such trust, or wilfully suffers any other person so to do, commits 

“criminal breach of trust”. 

15. So from the reading of the Sec 405 IPC, it is clear that in order to 

attract this section the three ingredients of Sec 405 IPC has to be satisfied. Firstly, 

whether the accused persons dishonestly misappropriated the money or converted 



 

 
 

them to their own use. PW 1 is not a beneficiary and he has stated that he knows 

that the beneficiaries under the scheme got Rs. 18750 in their first installment 

which the beneficiaries withdrew from the bank. But the amount of Rs. 45,000 has 

not been received by the beneficiaries as the bank officials did not gave them. In 

the cross-examination PW 1, he has stated that the bank pass book of Hazarat Ali 

has been seized by police from the house of Hazarat Ali. PW 1 also stated that he 

does not know how much amount is still there in the account of Hazarat Ali and he 

denied that the signature in the seizure list is not his signature. I have also perused 

the bank passbook of Hazarat Ali seixed by police. On perusal of the same it is seen 

that an amount of Rs. 18750 has been deposited in the account of Hazarat Ali on 

02-01-15 through NEFT, out of which Hazarat Ali withdrew an amount of Rs. 

15,000 and Rs. 3000 on 5-01-15 and 29-01-15 respectively. Hazarat Ali received 

Rs. 45,176 in second installment through NEFT on 13-3-15 out of which he 

withdrew 10,000 on 2-04-15. The remaining amount of Rs. 35731 is still in his 

account as shown in the bank passbook of Hazarat Ali.  

16. PW 2 has stated in his evidence that he received Rs. 18,000 under the 

scheme which he withdrawn from the bank but the bank officials did not give him 

Rs. 45,000 which was deposited in his account in second installment under the 

scheme. In the cross-examination of PW 3, he stated that he does not know the 

date when the amount of second installment was deposited in his account. He does 

not know the date when he went to bank to withdraw money. In such a case it is 

possible that PW 2 approached the bank officials before the money has been 

deposited in his account. I have also perused the bank passbook of PW 2 marked 

as MR Ext-A. On perusal of the same it is seen that an amount of Rs. 18,750 was 

deposited in the account of PW 2 on 12-4-15 through NEFT under the scheme out 

of which PW 2 withdrew Rs. 10,000, Rs. 4000 and Rs. 4000 on 19-01-15, 29-01-15 

and on 2-02-15 respectively. PW 2 received the amount of second installment of 

Rs. 45,176 on 25-03-15 through NEFT. The remaining amount of Rs. 45,671 is still 

in the account of PW 2 as shown in the bank passbook.  

17. PW 3 has again deposed that he withdrew an amount of Rs. 18,750 

which has been received under the scheme. PW 3 also received an amount of Rs. 

17000 out of Rs. 45,000, which was deposited in second installment under the 

scheme but he did not receive the remaining amount out of Rs. 45,000 even after 

visiting the bank several times. In the cross-examination of PW 3 he stated that he 

is entitled to a due amount of Rs. 28,731. I have perused the bank passbook of PW 



 

 
 

3 marked as MR Ext-B. On perusal of the same it is seen that an amount of Rs. 

18,750 was deposited in the account of PW 3 through NEFT on 05-01-15 out of 

which PW 3 withdrew Rs. 15,000 and Rs. 3,000 on 8-1-15 and 13-1-15 

respectively. PW 3 also received Rs. 45,176 under the scheme as second 

installment out of which he withdrew Rs. 7,000 and Rs. 10,000 on 24-3-15 and 2-4-

15 respectively. The remaining amount of Rs. 28,731 is still in the account of PW 3 

as shown in the bank passbook. 

18. PW 4 has deposed that he received an amount of Rs. 18,000 under the 

scheme but the bank officials did not gave him the money in-spite of visiting the 

bank for several days. PW 4 further stated that police seized his bank passbook of 

PW 4 which is marked as MR Ext-C. I have perused the same and on perusal it is 

seen that an amount of Rs. 18750 has been deposited in the account of PW 4 on 

28-3-15 through RTGS, which is still in his account as shown in the pass book of 

PW 4. 

19. PW 5 has stated that he received an amount of Rs. 63,926 under the 

scheme out of which he withdrew Rs. 43,000 but he did not received the remaining 

20,000 rupees. PW 5 also stated that police seized his bank passbook which is 

marked as MR Ext-D. I have perused the same and on perusal it is seen that the 

amount of Rs. 20,000 is still in the account of PW 5. 

20. In the backdrop of the above discussion it is clear that the accused 

persons neither dishonestly misappropriated the money nor converted to their own 

use. The due amount of the informants/beneficiaries are still in their bank 

accounts. As such the first essential ingredient of Sec 405 IPC is not attracted in 

this case. The second and third ingredient of Sec 405 IPC is not applicable in this 

case because the money is still in the bank accounts of the respective beneficiaries 

and neither it has been dishonestly used by the accused persons nor that money 

has been disposed of in violation of any direction of law prescribing the mode in 

which such trust is to be discharged or any legal contract. 

 

SEC 409 IPC : Criminal breach of trust by public servant, or by banker, 

merchant or agent—Whoever, being in any manner entrusted with property, or 

with any dominion over property in his capacity of a public servant or in the way of 

his business as a banker, merchant, factor, broker, attorney or agent, commits 

criminal breach of trust in respect of that property, shall be punished with 



 

 
 

imprisonment for life, or with imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine. 

21. So, in order to attract Sec 409 IPC, the ingredients of Section 405 IPC 

has to be fulfilled. From the discussions made in the foregoing paragraphs it is 

clear that sec 405 IPC is not attracted against the accused persons. As such Sec 

409 IPC is also not attracted against the accused persons. 

 

O R D E R 

18.     In view of the conclusion made above, I hold the accused not 

guilty of the offences U/s 406/409 IPC and hence, he is acquitted of the offences 

U/s 406/409 IPC. The accused is set at liberty forthwith.   

19.   The bail-bond of the accused shall remain in force for a period of six 

months from the date of this order.  

20.   The judgment is delivered in the open Court in presence of the accused 

and his learned Counsel. 

  Given under my hand and the seal of this court on this 27th day of April, 

2018.  

 

 

 

                  (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

 

 

 

 

 

 

 

 

 



 

 
 

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Md. Abdul Kader 

P.W.2- Sri Tarini Barman 

P.W.3- Sri Golak Das 

P.W.4- Sri Dhiren Barman 

P.W.5- Sri Kalicharan Seal 

P.W.6- Jugananda Boro 

 

2. Prosecution exhibits:  

Ext.1-  Seizure Memo 

Ext.2-  Ejahar 

Ext.3- Seizure Memo 

Ext.4- Seizure Memo 

Ext.5- Seizure Memo 

Ext.6- Seizure memo 

Ext.7- Sketch Map 

Ext.8- Charge Sheet 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:  Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


